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JUDGMENT 

1.  Being highly aggrieved by the Judgment and Order, dated 

18/09/2013, passed by Smt. P. Shyam, Judicial Magistrate, 1st class, 

Sonitpur at Tezpur, in G.R. Case No. 72/2010, the Convict/Appellant has filed 

this appeal, u/s 374(3) of the Code of Criminal procedure. By the impugned 

judgment, learned trial court convicted and sentenced the Appellant, Sri 

Shyamal Acharjee, u/s 294/506/509 of IPC, to pay fine of Rs. 1000/- 

(Rupees one thousand only), in default Simple Imprisonment for 15 (fifteen 

days) for every sections, i.e. total fine amount of Rs. 3000/- (Three 

thousand only) in default to undergo Simple Imprisonment for one month 

fifteen days.  

IN THE COURT OF SESSIONS JUDGE, SONITPUR AT TEZPUR 
 
 
Criminal Appeal NO.         

 
:-     

 
30 (S-4)/2013 
 

Present      :- Mridul Kumar Kalita, AJS 
Sessions Judge, Sonitpur 
Tezpur. 

Appellant :- Sri Shyamal Acharjee, 
Son of Late Khirish Acharjee, 
Village –Thelamaraghat, 
Mouza- Naharbari, 
District- Sonitpur 
Assam 

  -vs- 

Respondent 

 
:-      

 
State of Assam 
Represented by Public Prosecutor, 
Sonitpur, Tezpur.  
 

Counsel for the Appellant : Sri S. Borthakur, Advocate. 
  

Counsel for Respondent : Sri Hari Prasad Sedai, Public 
Prosecutor. 
 

Date of hearing  : 15/06/2015 
 

Date of Judgment : 26/06/2015. 
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2.  Before entering into the merit of the appeal, let me, briefly state the 

fact relevant for consideration of this appeal.  

 (a) On 14/01/2010, one Smt. Anita Das, lodged an ejahar before 

the officer- in- charge of Thelamara Police Station, inter alia, alleging that 

the accused/appellant, who is her neighbor, in absence of her husband 

encroached around 2 feet of their land by breaking the boundary fencing 

raising construction of „pucca‟ house. The matter was informed to Circle 

Officer, Dhekiajuli and on 03/01/2010 and 09/01/2010 Lat Mandal visited the 

house of the informant and measured and found more than 13 lechas of 

land short. The Officer-in-charge of Thelamara PS was also present there, 

hence he directed the present appellant Sri Shyamal Acharjee and his family 

to stop construction of house until boundary demarcation is not done. 

Thereafter, Sri Shyamal Acharjee started shouting and threatened the 

informant to kill her by poisoning. It is also alleged that the accused person 

taking advantage of the fact that informant‟s husband stays outside for 

work, often entered into the land of informant, cut down the trees and called 

her as “Chotolok” and also threatened her to cause injury to her husband by 

hiring people.  

(b) After receipt of the FIR, the officer in charge of Thelamara 

Police Station initiated the investigation and ultimately, after completion of 

the investigation, Charge sheet was laid against the accused Sri Shyamal 

Acharjee u/s 294/509/506 of IPC. In due course the charge u/s 294/509/506 

of IPC was framed against him and, on being asked about the charge, he 

refused to plead guilty and claimed to be tried. 

(c)  During trial, 6(Six) witnesses were examined for the 

prosecution side. Accused/ Appellant was examined u/s 313 Cr.P.C, during 

which, he pleaded innocence. He declined to adduce any evidence in his 

defence. 

(d) Ultimately, by judgment and order, passed on 18/09/2013,  

learned trial court convicted the present appellant Sri Shyamal Acharjee u/s 

294/509/506 of the Indian Penal Code, and sentenced him to pay fine of Rs. 
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1000/- (Rupees one thousand only), in default Simple Imprisonment for 15 

(fifteen days) against every offence for which he was convicted, i.e. total 

fine amount of Rs. 3000/- (Three thousand only) in default to undergo 

Simple Imprisonment for one month fifteen days.  

This order of conviction is challenged in this instant Appeal u/s 

374(3) Cr.P.C. 

3. The appellant, inter-alia, took following grounds for appeal:- 

 (i) That the impugned judgment and order of learned trial court is 

against law and equity; 

(ii) That the learned trial court did not apply its mind judiciously in 

sentencing/convicting the accused/appellant, hence, the said Judgment and 

sentence is liable to be set aside; 

(iii) That the learned Trial Court below made erred in law as well as 

facts in convicting the appellant; 

 (iv) That learned Trial Court convicted the appellant on the basis of 

conjecture and surmise as there is no ingredient of section 294/506/509 of 

IPC against the accused/appellant;  

  (v) That the prosecution has failed to prove the case beyond 

reasonable doubt against the accused/appellant; 

 (vi) That the accused/appellant was found guilty without any legal 

and conclusive evidence;   

  (vii) That there are vital contradictions amongst prosecution 

witnesses;   

(viii) That the learned trial court below ought not to rely on evidence 

of the PW 1 and 2 since they are interested witnesses;  

(ix) That the informant while lodging the FIR specifically stated that 

the dispute is purely of a civil nature and accordingly prayed for recovery of 
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the landed property from the appellant by taking proper measure against 

him;   

(x)  That the learned trial court erred in law as well as facts while 

discussing point No.1. That only basis of a mere presumption the trial court 

below ought not to hold that the occurrence took place in a public place. 

Particularly when prosecution utterly failed to prove the same either by the 

evidence of PW 1 & PW 2 or by any independent witness;   

(xi) That the learned Trial Court below ought not to hold point No.1, 

2 and 3 against the appellant specially when no corroboration of words 

stated in the FIR with the statements of PW 1 and 2 recorded under section 

161 of Cr.P.C and the statements given in the court at trial. Besides, the PW 

1 stated in the court for the first time that the accused abused her as 

“Prostitute, bustard, low caste, low human being and Moi Sai lom- Moi Sai 

lom”; 

(xii) That, the PW 2, i.e. the husband of the informant in his 

statement under section 161 of CR.P.C stated that after arrival of Mandal the 

accused abused only him as Low caste, which means not the informant. 

Moreover, though he deposed before the Court that the occurrence took 

place on 09-01-2010 due to boundary dispute but thereafter he told the 

story of 03-01-2010 only; 

(xiii) That, though the three independent witnesses i.e. PW 3 to 5  

did not support the case of the prosecution and subsequently, they turned 

hostile during their evidence, hence, the learned Trial Court below ought not 

to hold point No. 1,2 and 3 against the appellant on the foundation of total 

presumption; 

(xv) That the learned Trial Court below ought not to rely on evidence 

of the PW 1 and 2 since their evidence are entirely inconsistent; 

(xvi) That the learned Trial Court below sentenced the present 

appellant by misinterpreting in law and the present appellant is no way liable 

for the alleged offence; and  
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(xvii) That conviction and sentence passed by the learned Trial Court 

is too harsh.  As such, the Judgment and order is not sustainable in law.   

4. I have gone through the aforementioned grounds of appeal; the 

deposition of witnesses recorded in GR Case No. 72 of 2010, statement of 

accused recorded therein u/s 313 Cr.P.C and the materials on record 

including the Judgment of the Trial Court thoroughly. I have also heard Ld. 

Counsel for the Appellant Sri S. Borthakur and Ld. Public Prosecutor Sri Hari 

Prasad Sedai, at length. 

5. On perusal of the record of G.R. Case No. 72 of 2010 it appears that 

the prosecution side examined six witnesses to prove the charges, u/s 

294/506/509 of the Indian Penal Code, against the accused. Though, six 

witnesses were examined, three of them turned hostile while deposing 

before the Court. It appears, from the impugned judgment, that Learned 

Judicial Magistrate 1st Class, Sonitpur relied mainly on the testimony of PW-

1(who is the complainant herself) and PW-2(who is the husband of the 

complainant) to find the present appellant guilty of committing offences with 

which he was charged with. Learned trial Court has discussed the relevant 

evidence in paragraph numbers 16, 17 & 18 of the impugned judgment. 

6. For the sake of convenience let me, quote the relevant paragraphs of 

the impugned Judgment of the learned trial court:- 

 ―16. The instant case is one which basically 

revolves around the bad and rude behavior meted 

out by the accused person to informant-PW 1, 

marked with demeaning words, obscene words 

and threats after the Lat Mandal measured the 

land in presence of the O/C and local people and 

left. It is not the case of prosecution whether the 

Lat Mandal had measured the land; whether the 

accused person has illegally encroached the land 

of PW 1 or whether there is a land dispute. Those 
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are questions of civil nature which are outside the 

purview of this Court.  

   17.  This Court is concerned primarily with the 

criminal charges leveled against the accused 

person. The other witnesses have turned hostile. 

It is basically from the evidence of PW 1 and PW 2 

that a decision has to be arrived at. PW 1 and PW 

2 have testified that the accused person called 

them names such as ―Chotolok‖, prostitute, 

bastard, etc. Cross-examination of these 

witnesses did not see them budge from their 

testimony. For that matter, defence centered 

around the aspect of land matters and Lat Mandal 

more than the criminal charges. Neither the 

allegations of these two witnesses could be 

shaken off nor could defence raise any doubts 

regarding veracity of these two witnesses or of 

prosecution story. The only omission that defence 

brought about is that PW 2 had not stated before 

police that the accused person had issued threats. 

A reading of evidence of PW 1 will show that her 

allegations have stood undisturbed and that there 

is nothing to hold anything false about her 

deposition. So also is the case with PW 2. There is 

no round to hold that the accused person did not 

utter all those words and sentences as deposed 

by PW 1 and PW 2. Defence confirmed that Lat 

Mandal, police and people were present when the 

land was being measured. Surely, it was a public 

place at that point of time with so many people 

gathered around. Now, if soon after the officials 

leave the spot, the accused person utters so many 

obscene and offending words, such as prostitute, 
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bastard and chotolok, in the hearing of others, a 

fact which has been made known by defence 

itself, I have no reason to hold that the accused 

person did not commit an offence u/s 294/506 of 

IPC.   

 18. As far as the offence u/s 509, IPC, is 

concerned, calling a woman prostitute, bastard 

per se is insulting the modesty of a woman and 

when such word is uttered in the hearing of 

others, it certainly gives the impression that the 

words were uttered with the intention to tarnish 

the image of a woman. As discussed earlier, 

defence could not dislodge the testimony of PW 1 

and PW 2 and with that the allegation against the 

accused person remained undisturbed. Therefore, 

I hold that offence u/s 509, IPC is also 

established against the accused person.‖  

7.        It appears from the evidence on record that there was a boundary 

dispute between the complainant and the accused and there is an allegation 

that the accused has encroached into the land of the complaint and this has 

led to quarrel between the parties. Learned trial Court has concluded that 

as PW 1 and PW 2 have testified that the accused person called them 

names such as “Chotolok”, „prostitute‟, „bastard‟, etc and during Cross-

examination of these witnesses, they did not budge from their testimony. It 

also appears that learned trial Court concluded as follows- 

            “Now, if soon after the 

officials leave the spot, the accused 

person utters so many obscene and 

offending words, such as prostitute, 

bastard and chotolok, in the hearing 

of others, a fact which has been 

made known by defence itself, I have 

no reason to hold that the accused 
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person did not commit an offence 

u/s 294/506 of IPC.‖   

8.             Now, let us take a look at the provisions of section 294 of the 

Indian penal code, which are as follows:- 

294. Obscene acts and songs – 
Whoever, to the annoyance of 
others, 
(a) does any obscene act in any 
public place, or 
(b) sings, recites or utters any 
obscene songs, ballad or words, in or 
near any public place, 
shall be punished with imprisonment 
of either description for a term which 
may extent to three months, or with 
fine, or with both. 
 

9.  Hon‟ble Supreme Court of India in “Pawan Kumar –vs- State of 

Haryana and another‖ reported in (1996)4 SCC 17 has observed that 

―In order to secure a conviction the 

provision (Section 294 IPC) requires 

two particulars to be proved by the 

prosecution, i.e. (i) the offender has 

done any obscene act in any public 

place or has sung, recited or uttered 

any obscene songs or words in or 

near any public place; and (ii) has so 

caused annoyance to others. If the 

act complained of is not obscene, or 

is not done in any public place, or the 

song recited or uttered is not 

obscene, or is not sung, recited or 

uttered in or near any public place, 

or that it causes no annoyance to 

others, the offence is not 

committed.‖ 
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 10.  Learned Counsel for the appellant has argued that in the instant 

case, even for the sake of argument, if it is assumed that the appellant 

uttered some words, it was not done so in any public place. On perusal of 

the evidence on record, it appears that that the land over which incident 

happened was either of the complainant or of the accused as, apparently, 

there was a boundary dispute between the parties. There is no evidence on 

record that the accused uttered of obscene words at a public place. 

Learned trial Court has observed in paragraph 17 of the impugned 

judgment as follows that 

 “Surely, it was a public place at that 

point of time with so many people 

gathered around.‖ 

However, I am unable to persuade myself with the above inference of the 

learned trial Court that merely because so many people gathered around a 

private land it would become a public place. By that logic, every place will 

become a public place if “so many people gather at that place”, this certainly 

cannot be the intention of the legislature in specifically using the phrase 

“Public Place” more than once in section 294 of the Indian Penal Code, it has 

to be understood as a place other than private place. It is apparent on mere 

cursory reading of paragraph 17 of the impugned judgment that the 

inference drawn by learned trial Court that the place of incident was a public 

place is not based on evidence on record. There is no evidence on record to 

suggest that the incident occurred at a public place, rather, converse appears 

to be true in this case, the evidence on record suggest that the incident 

might have occurred at the private land of the complainant or the accused. 

As, a vital ingredient of section 294 of the Indian penal code is missing in the 

instant case, the conviction of the accused/appellant under section 294 IPC 

by the trial Court is found to be illegal and accordingly the finding is 

reversed, u/s 386(b) (i) Cr.P.C, into that of acquittal and the sentence 

imposed against the said offence is also set aside. 

11.  Now, let me look at the conviction of the present appellant under 

section 506 of the Indian Penal Code. In paragraph 14 of the impugned 



Page 10 of 14 

 

Criminal Appeal NO. 30(S-4)/2013 Page 10 

 

judgment Learned trial Court has observed that “ the informant stated 

that the accused person abused  her by calling her ―chotolok‖ 

meaning ‗lowly being‘, ‗bastard‘ and ‗prostitute‘ and threatened 

causing harm to P.W.-1 and her daughter.P.W-2, husband of P.W.-1 

corroborated his wife i.e., P.W.-1 throughout his evidence.‖ It 

appears as this testimony of prosecution No.1 & 2 remained uncontroverted, 

learned Trial Court convicted the present appellant u/s 506 of the Indian 

Penal Code. 

12.  Section 506 Indian Penal Code prescribes punishment for the offence 

of criminal intimidation. “Criminal intimidation” as defined in Section 503 

Indian Penal Code is as under: 

503. Criminal Intimidation.- Whoever 

threatens another with any injury to his 

person, reputation or property, or to the 

person or reputation of any one in whom 

that person is interested, with intent to 

cause alarm to that person, or to cause that 

person to do any act which he is not legally 

bound to do, or to omit to do any act which 

that person is legally entitled to do, as the 

means of avoiding the execution of such 

threat, commits criminal intimidation. 

Explanation.- A threat to injure the 

reputation of any deceased person in whom 

the person threatened is interested, is within 

this section 

 

13. Hon‟ble Supreme Court of India in ―Manik Taneja –vs- State of 

Maharastra” reported in ―MANU/SC/0056/2015‖ has observed as 

follows :- 

―A reading of the definition of ―Criminal 

intimidation‖ would indicate that there must 

be an act of threatening to another person, 

of causing an injury to the person, 
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reputation, or property of the person 

threatened, or to the person in whom the 

threatened person is interested and the 

threat must be with the intent to cause 

alarm to the person threatened or it must be 

to do any act which he is not legally bound 

to do or omit to do an act which he is legally 

entitled to do.‖ 

Hon‟ble Supreme Court further observed that:- 

It is the intention of the accused that has to 

be considered in deciding as to whether 

what he has stated comes within the 

meaning of ―Criminal intimidation‖. The 

threat must be with intention to cause alarm 

to the complainant to cause that person to 

do or omit to do any work. Mere expression 

of any words without any intention to cause 

alarm would not be sufficient to bring in the 

application of this section. But material has 

to be placed on record to show that the 

intention is to cause alarm to the 

complainant. From the facts and 

circumstances of the case, it appears that 

there was no intention on the part of the 

Appellants to cause alarm in the minds of the 

second Respondent causing obstruction in 

discharge of his duty. 

In the instant case also it appears that immediately after the  Lat Mandal and 

other officials left the place of incident, where admittedly there was an 

altercation regarding boundary dispute between the parties when the present 

appellant allegedly encroached into the land of the complainant, the accused 

person abused  P.W.-1  by calling her “chotolok” meaning „lowly being‟, 

„bastard‟ and „prostitute‟ and threatened causing harm to P.W.-1 and her 

daughter. P.W.-2 has also deposed that the accused had been disturbing 

them from 2005 and had been threatening to harm the life and property. 

However, apart from the utterance, there is nothing on record to show that 

the accused intended what he uttered. The threat must be with intention to 
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cause alarm to the complainant to cause that person to do or omit to do any 

work. Mere expression of any words without any intention to cause alarm 

would not be sufficient to bring in the application of this section. Material has 

to be placed on record to show that the intention is to cause alarm to the 

complainant. In the instant case, there is no material on record to show that 

there was an intention on the part of the accused to cause alarm to the 

complainant From the facts and circumstances of the case, it appears that 

there was no intention on the part of the Appellant to cause alarm in the 

mind of the complainant, mere utterance do not constitute offence u/s 506 of 

the Indian Penal Code. For these reasons, conviction of the 

accused/appellant under section 506 IPC by the trial Court is found to be 

illegal and accordingly the finding is reversed, u/s 386(b) (i) Cr.P.C, into that 

of acquittal and the sentence imposed against the said offence is also set 

aside. 

14.  Now, let me look at the conviction of the accused/appellant u/s 509 

IPC. Learned trial Court, while convicting the accused u/s 509 IPC, has 

observed in paragraph number 18 of the impugned judgment as follows:- 

―As far as the offence u/s 509, IPC, is concerned, 

calling a woman prostitute, bastard per se is insulting 

the modesty of a woman and when such word is 

uttered in the hearing of others, it certainly gives the 

impression that the words were uttered with the 

intention to tarnish the image of a woman. As 

discussed earlier, defence could not dislodge the 

testimony of PW 1 and PW 2 and with that the 

allegation against the accused person remained 

undisturbed. Therefore, I hold that offence u/s 509, 

IPC is also established against the accused person.‖  

It appears that, during trial, while deposing as PW -1, the complainant has 

stated that the accused abused her as „bastard‘ and ‗prostitute‘. It 

appears that this testimony of PW -1 remained uncontroverted during trial. 

Learned Counsel for the appellant has submitted that the complainant has 

stated for the first time in Court, while deposing as PW -1 that accused 



Page 13 of 14 

 

Criminal Appeal NO. 30(S-4)/2013 Page 13 

 

abused her as „bastard‘ and ‗prostitute‘ and that she had not stated as 

such before the investigating officer while giving her statement under 161 

Cr.P.C . However, it appears that this stand was not taken before learned 

trial Court. The PW -1 was not confronted, during her cross-examination, 

that she had not stated as such before the I.O, neither the IO (P.W.-6) was 

asked as to whether PW1 stated before him, during investigation that 

accused abused her as „bastard‘ and ‗prostitute‘. Thus, this testimony of 

P.W.-1 remained uncontroverted and there is nothing which prevents learned 

trial Court on relying upon uncontroverted testimony of the P.W.-1 even if 

there no other eye witness corroborated her. For the sake of convenience, 

Section 509 of the Indian Penal Code is quoted herein below:- 

509. Word, gesture or act intended to insult 

the modesty of a woman.—Whoever, 

intending to insult the modesty of any 

woman, utters any word, makes any sound 

or gesture, or exhibits any object, intending 

that such word or sound shall be heard, or 

that such gesture or object shall be seen, 

by such woman, or intrudes upon the 

privacy of such woman, shall be punished 

with simple imprisonment for a term which 

may extend to one year, or with fine, or 

with both 

An insult to the modesty of the woman is an essential ingredient of this 

offence. The intention to insult the modesty of woman must be coupled with 

the fact that the insult is caused. It means that the other party understands 

that he is insulted. If a person intrudes upon the privacy of a woman, then 

also he is considered to be liable under this section. In the instant case also 

calling the complainant as ‗prostitute‘ is certainly an utterance made with 

an intention to insult her modesty. This Court, therefore, refrain itself from 

interfering with the order of conviction of the accused u/s 509 of the Indian 
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Penal Code. The conviction of the accused, u/s 509 of the Indian Penal Code 

is, accordingly, upheld. 

15.   In view of what has been discussed in the foregoing paragraphs, this 

appeal is partly allowed. The conviction of the accused/appellant u/s 294/506 

of the Indian penal code is reversed into  acquittal and the sentences 

imposed against said conviction are hereby set aside, whereas, the conviction 

of the accused/appellant u/s 509 of the Indian penal code is hereby upheld 

and not interfered with. This appeal is accordingly partly allowed. 

16.   Send back the lower Court records. 

17.  Given under my hand and seal of this Court on this the 26th day of 

June 2015. 

 

 

    (M.K. Kalita) 
  Sessions Judge, 

          Sonitpur: Tezpur.  

 

Dictated and corrected by me. 

 

 

    (M.K. Kalita) 
    Sessions Judge, 
    Sonitpur, Tezpur. 

 

Typed by me.  

 

(R. Hazarika),Steno. 


